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EDITORIAL NOTES. 


THe Strate Bar Association of the State of New York is taking 
active measures to provide for a uniform system of examination for ad- 
mittance to the bar. Such examinations in England and other countries, 
as well as in a number of our own siates, are largely under the control of 
associations of members of the bar. In this state the Justices of the 
Supreme Court at intervals appoint examiners and it is well known to 
law students that admission is much easier at some terms than at others. 

A casual examination of the question papers submitted in the interval 
between the November Term, 1881, and the February Term, 1890, reveals 
a great difference in the nature and general scope of the examinations as 
held from time to time. This holds true to both the examination for 
attorneys and counsellors. While we appreciate the difficulty under the 
present system of having a more thorough examination, yet we think 
that the various Bar Associations of the State should take this matter in 
hand with a view to bringing about a change for the better. In Penn- 
sylvania an applicant for a clerkship in an office must first pass a prelim- 
inary examination before a board of examiners before they can register 
and he begin to serve his clerkship. Applicants for such a clerkship must 
pass an examination on the following subjects, viz.: Grammar, Arithme- 
tic, Algebra, Universal History, particularly the history of England and 
America; Spelling, Etymology and Geography. Each applicant must 
publish a notice that he intends to apply for the preliminary examina- 
tion. A similar notice is required from students about to take the exam- 
ination for a license as an attorney, and the general result is a beneficial 
one. Would it not be well if some such system were adopted in this 
state ? 


WHILE SPEAKING of these examinations we would again suggest that 


the legislature should make a reduction in the fees now charged to appli- 


cants for a license either as an attorney or a counsellor. The charges 

now made are altogether too large, and why these fees—which formerly, 

when they were paid to the Justices of the court, were very proper, but 
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which are now turned over to the state—should be so excessive as to be 
three times as large as in other states, we cannot understand. There is 
no expense connected with these examinations except that which is en- 
tailed in the execution of the license and the maintenance of the roll. 
Five dollars would be an ample license fee in either case. 

IN THIS connection it seems to us only proper to suggest the propriety 
of making some small remuneration to the gentlemen comprising the 
board of examiners for their services. At present they serve without 
pay. They must neglect their business, must pay their own railroad 
fares and hotel expenses, and must even pay for the printing of the 
examination questions. We trust that sometime in the near future we 
may have a permanent Board of Examiners, to be appointed by the 
Court, and that some arrangement may be made to pay these gentlemen 
for their services. 


The escape of a prisoner from a justice’s court on Monday, was brought to the atten- 
tion of the Essex county prosecutor, Thursday. On Saturday, John Curtin stole a pistol 
and was arrested and sent to jail. He was taken to the office of Justice White, in Adams 
street, on Monday, and while there a lawyer told the justice that he wanted to see the pris- 
oner for consultation in a rear room. The justice consented. Curtin jumped out of a win- 
dow of the room and escaped. The justice accused the lawyer of conniving at the pris- 
oner’s escape.— Exchange. 

THE FOREGOING, taken from one of our public newspapers, is one of 
the many statements found in the public prints from time to time, which 
have a tendency to bring the bar into disrepute. At one time it is an 
accusation of misappropriating funds; at another, of offences still more 
serious ; and now a member of the bar is accused of taking advantage of 
the courtesies usually extended to the members of the profession and 
using it to assist a prisoner to escape. 

Although this offence is indictable and will no doubt be reached in the 
ordinary course of procedure, it is too serious an abuse of the pro- 
fessional privilege to be passed unchallenged. It is necessary for the 
proper administration of justice, the dignity and purity of the profession 
and the public good that these evil doers should be rooted out and that 
their names should be stricken from the rolls of attorneys. The mem- 
bers of the bar are themselves vitally concerned and it is the duty of its 
members, either as individuals or as an association, to bring such acts 
of misconduct properly before the court. The court has the power to 
remedy these evils and it lies with the profession whether or not miscon- 
duct such as this will be further countenanced. 

Tue legislatures of the various states are, from time to time, passing 
laws regulating the time and the manner of the payment of wages. 
Every year efforts to this end are made in our own legislature. In Eng- 
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: . land a number of acts are in force prohibiting the payment of wages to 
most kinds of laborers and workmen otherwise than in coin, and the pay- 
en- ' ; , 4 ; 
voll. ment of wages in public houses is illegal. But in Rhode Island they have 
gone beyond this. The Supreme Court of that state has just filed an opinion 
sustaining the constitutionality of the weekly payment act of that state. i 
a We have not seen the full text of this opinion, but we understand 
= that that act applies especially to corporations and that the court held 
08 that these corporations, being created by the legislature, are subject to any 
ve legislative limitations which that body might subsequently impose. We 
i. believe that Rhode Island is one of the very few states in which corpora- 
tions are still formed under special legislative enactments. 
the we ri an Te 
1en TRANSFERABILITY OF CORPORATE STOCK. 
By James D. Bell. 
ten- —_—_—_ 
uten [ConcLUDED.] 
“a c.) Does lis pendens in suit, involving the stock, charge purchaser with 
vin- notice of prior equities ?—In the case of a bond and mortgage, it is the 
ris- rule that a lis pendens in a suit involving the bond and mortgage is a 
notice to purchasers ; but the rule, as has been often said, is a harsh one, 
of and the courts avoid applying it if possible. If it was applied to shares, 
ich it could but work inealeulable injury to business. The question arose in 
an the case of Leitch v. Wells, 48 N. Y. 585, where Judge Earl refused to 
re apply the doctrine on the ground above stated. He says that the doc- 
of trine could not be applied to commercial paper, and as stocks are 
nd nearly as negotiable as commercial paper and there being as much 
ground for making them negotiable, the doctrine should not be applied. 
he The holding in this case is that of courts generally. 
rO- d.) Purchase from one who has obtained title by fraud.—The rule here 
he is the same as with other personal property. One who parts with his 
on property to another, though induced by fraud, cannot recover it from a 
lat bona fide purchaser from such person. The reasons for the rule are well 
m= stated in More v. The Bank, 55 N. Y. 51, which was a case of a trans- 
its fer of certificates of indebtedness obtained by fraud. The rule being 
ts thus as to ordinary non-negotiable choses in action and for chattels, it of 
to course is so as to certificates of stock and for much stronger reasons. 
a- (e.) Purchase of stock from a thief.—Here the weight of what little f 
authority there is, is against treating stock like negotiable instruments. 
In California it is held squarely that a bona fide purchaser from a thief 
1S is not protected. In Pennsylvania also the fact of the thief will not pro- 
28. tect. There is dictum to the same effect also in 28 N. Y. These de- 
cisions are based on the fact that certificates are not negotiable, and non- 
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negotiable choses in action are governed by the same rules as corporeal 
personal property. 

There is a Michigan case, 4 Mich. 465, which, though the decision 
was not based on the ground that a finder or thief of a certificate without 
the negligence of owner could transfer a good title, has a dictum to this 
effect. The finder of a lost certificate had transferred it to a bona fide 
holder for value, who had caused a transfer to be made on the books and 
a new certificate issued to him which he had transferred. The court 
held that he could compel the bank to register the transfer. If he owned 
the stock, it is hard to see how the original holder could own it too. The 
judge, writing the opinion says, however : 

“A certificate of stock is so assimilated to commercial paper that the 
holder took every right respecting it, as against third parties, which the 
law confers upon the holder of commercial paper.” And is this judg- 
ment right? The bona fide holder of commercial paper is protected, be- 
vause of the necessities of trade which demand that it should be passed 
from hand to hand, each one taking it being able to rely on what it 
appears to be. Do not the same and other reasons exist as to certifi- 
cates of stock, and are not those reasons becoming stronger by the in- 
creasing magnitude of dealings in stock? Though there is a dictum to 
the contrary in 28 N. Y., there ought to be a good fighting chance of 
having the courts hold, when the question comes up, that certificates 
would be treated as negotiable paper in this regard. ° 

(f.) Rights of purchaser of stock issued as paid up, when not, as against 
corporation and its creditors.—It is well settled that a bona fide purchaser 
of stock purporting to be paid up, when it really is not, can treat it as 
fully paid up against the corporation and the corporation creditors. The 
reason for such a holding are well stated by Judge Dillon in Steacy v. 
Little Rock and Fort Smith Railroad, Myer’s Fed. Decisions. The action 
was by judgment creditors of the company to hold bona fide purchasers 
of shares which had been issued by the company as paid up. The 
defendants bought what the company represented to be full paid up 
shares without notice of its falsity. If the representation was true they 
were under no liability ; if untrue, the corporation certainly would be 
estopped from denying its own fraud. What is the superior equity of 
the companies’ creditors over the clear equities of the purchasers? The 
creditors trusted that the company would not violate its duty, and the 
purchasers that it had not violated it. How is the purchaser any better 
off by going to the companies’ records ; if their officers have falsified the 
certificate they can as easily falsify the records? The whole trade in 
corporation shares would be paralyzed if purchasers could not depend on 
the corporation representations. See also 94 N. Y. 415 and cases cited. 

The question naturally occurs what will constitute a representation 
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that stock is fully paid up? Would an ordinary certificate like the fol- 
lowing be such a representation ? 
Shares $100 each. 

ITHACA GAS COMPANY, ITHACA, N. Y. 

This is to certify, that John Doe is entitled to 10 shares of $100 each, in the Ithaca Gas 
Company. 
Signed, JoHN Situ, President. 

JOHN JONES, Secretary. 

Such a certificate is not an express notice that the shares are paid up. 
Nor is it any notice at all that they are not paid up. Is it the duty of a 
purchaser to go to the company and try to find out what the real fact is? 
What if the prospective buyer was a resident of England? Would he 
not prefer to let the stock go rather than take the necessary trouble ? 

By merely putting on the words “one half paid up,” if that was the 
fact, all difficulty would be avoided. Do not buyers of such stock 
regard it as paid up? Under the circumstances, then, is not the true 
rule to hold the company to have represented the shares to be fully paid 
up? Such was the holding in the West Nashville Planing Mill 
Co. v. Nashville Savings Bank, 6 8. W. 340. The judge writing the 
opinion says: ‘*We hold in the interest of the negotiability of 
such shares, and of what we deem a true public policy, that a 
bona fide purchaser of a certificate of stock in good faith, and with- 
out notice, either from the face of the certificate or otherwise, 
that the subscription price has not been paid, will be protected, as be- 
tween himself and the corporation negligently issuing such shares. 
This rule we regard as most in accord with usages, customs, and demands 
of commerce, and as calculated to prevent the assumption of unsuspected 
liabilities on the one hand, and the illegitimate use of unpaid shares of 
stock on the other.” See also Cleveland Co. v. Texas, ete., Ry. Co., 27 
Fed. Rep. 250; and Cook on Stockholders, sec. 50. 

(g.) Rights of purchasers of forged certificates. —T he difficult question is as 
to the rights of the parties when the forged certificate has been turned 
into the corporation, a new certificate issued and some one has acquired 
this certificate in good faith and for value. A bona fide holder for value 
of a forged certificate is not protected any more than such a holder of a 
forged negotiable instrument. He cannot compel the corporation to 
register him and if it has already done so, it may repudiate the registry 
as far as he is concerned. 

But as to the case of the bank registering the transfer and issuing 
new certificates which come into the hands of a bona fide holder for 
value, the law is different. Cook says that such a holder cannot be com- 
pelled to give up his stock, either to the corporation or to the person 
who lost by forgery. The corporation is estopped from denying the 
validity of the new certificate in the hands of a bona fide holder for 
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value. In support of the proposition he cites Machinist’s Bank v. Field, 
126 Mass. 345, and In Re Bahia and San Francisco Ry. Co. L. R. 3 Q. 
B. 584. See Cook on Stockholders, sec. 368. 

The first case cited backs up Mr. Cook’s statement. The opinion 
says: ‘The bank has no right to compel him (the bona fide holder), 
rather than any other stockholder, to give up his certificates and thereby 
assume the responsibility of its own illegal act in issuing a greater num- 
ber of shares than the law authorized. His certificate is as against the 
bank conclusive evidence of his title.” The same court held in 12: 
Mass. 110, that the original holder of the shares in question in the 128 
Mass. did not lose her rights and was a full shareholder. The effect of 
the decisions, then, was to increase the stock of the corporation by the 
number of shares the forged certificates stood for, which over-issue is de- 
clared by statute to be illegal. 

The case in L. R., 3 Q. B. 384, works out a different result from a like 
statement of facts. The court ordered the original holder’s name to be 
restored to the register and damages to the value of the stock paid to 
the purchasers of the new certificate. The opinion states that the cor- 
poration would be estopped from denying that they were shareholders, 
but in fact assumes that they really were not, but were to be placed as 
nearly as possible in the position of shareholders, to wit.: paying them 
the value of the shares. 

This last method of getting out of the difficulty seems to me to be 
preferable, as it avoids breaking the law that forbids an over-issue of 
stock and it works substantial justice to all concerned. 

As between purchasers from the owner of shares of stock, the first 
one getting a valid certificate and the later one getting a forged one, if 
the holder of the false certificate gets the stock transferred and obtains 
a new certificate which he disposes of to a bona fide holder for value, 
such holder will be treated as a stockholder and the holder of the valid 
certificate will be out. This was held in the famous case of The New 
Haven R. R. Co. v. Schuyler, 34 N. Y. The reasoning of the holding 
was, that the easy and safe transfer of stock would not be hindered and 
on the fact of the purchasers neglecting to obtain a transfer. The de- 
cision is, therefore, one of the landmarks in the development of the nego- 
tiability of stock. 

(g.) What the vendor of shares of stock warrants.—The authorities 
agree that the transferer impliedly warrants a good title to a genuine 
certificate of stock, meaning by genuine, not forged. The reasons for 
such a holding are obvious. 

A difficult question is raised, however, when the certificates are not 
forged, but fraudulent overissues of stock. The corporation would of course 








TRANSFERABILITY OF CORPORATE STOCK 


Ww 
nd 
| 


be liable to the transferee, and a transferer who knew of the overissue 
would be liable. See Barnes v. Brown, 80 N. Y. 527. 

Is the transferer who has knowledge of the overissue liable ? 

In Pennsylvania it has been decided that he is not. See People’s Bank 
v. Kurtz, 99 Pa. St. 344. The transferee sought to obtain back the 
money he had paid his vendor. He had, however, recovered the market 
value of the stock, which had greatly depreciated from the fact of the 
overissue. The court said: ‘* The vendor does not warrant the solvency 
of the corporation; he only warrants that the certificates were in the 
usual form, and regular on their face, and were issued by the duly con- 
stituted agents of the company, and were sealed with the genuine seal of 
the corporation.” 

Cases holding the contrary doctrine are Seizer v. Mali, 32 Barb. 76 ; 
Kempson v. Saunders, 4 Bing. 5, and Gampertz v. Bartlett, 75 Ene. C 
L. R. 49. The case in 4 Bing. was as follows: The projectors of a cor- 
poration to be formed issued stock which was transferred by defendant, 
not the original holder, to plaintiff. The corporation was never formed 
and plaintiff recovered. The court said: ‘He bought nothing; an 
alleged title of no value. If he bought of another, he may sue the seller, 
and the seller his seller, and so on. In 75 C. L. R., the defendant had 
sold a bill of exchange purporting to be a foreign bill, but was not. The 
court held that a thing must answer to its description and plaintiff recov- 
ered the price paid. 

One who transfers a bill or note without himself becoming a party to 
it, is held to warrant the capacity of prior parties. See 1 Dan., sec. 734. 
But incapacity of a party to a note is different from the incapacity of a 
corporation to make an overissue, for the corporation may be held. 

But does not the vendor warrant that the certificate is what it pur- 
ports to be? And does it not purport to be a valid and genuine instru- 
ment? And is a certificate for overissued stock, genuine and valid? Is 
it not a mere sham? 

In the preceding pages, I have endeavored to point out to what extent 
certificates of capital stock are negotiable. Many points have necessa- 
rily been slighted, but I hope the principal ones have been treated. The 
development of the subject by the courts furnishes one of the best of 
illustrations of the growth of the common law. A century ago stock 
corporations were the exception, not the rule, in business enterprises. 
Now the opposite is true. The vast increase in the production of wealth 
during the present century has made the corporate form of carrying on 
business necessary. Then with the corporation has come the necessity 
that its stock should be made negotiable. 

The problem for the courts was to give non-negotiable choses in action, 


which were subject to the strict rule in common law that the vendee got 
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no better title than his vendor, negotiability. The work has been done 
step by step, the decisions being based for the most part avowedly on 
well-established principles, but running through them can be seen 
the desire to reach the goal—negotiability. The process is still going 
on and the courts are more and more basing their decisions on 
the broad ground of public policy. 


V. RemepIES OF TRANSFEREE OF STOCK AGAINST THE CORPORATION 
For ReFusaAL TO REGISTER TRANSCRIPT. 

(a.) Mandamus.—Mandamus is defined as ‘‘ a command, directed to a 
person, corporation or inferior court, requiring them to do a particular 
act therein specified. It issues in all cases where a party has a right 
to have anything done and has no other specific means of compelling its 
performance and no other appropriate means of compelling its perform- 
ance. ‘There must be no other legal (as distinguished from equitable) 
remedy. The applicant must have a clear legal right to demand what 
is asked.” 5 Wait’s Actions and Defences, 58-9. This remedy was 
granted apparently without objection by opposing counsel in 99 IIL. 355 ; 
and People vy. Crockett, 9 Cal. 113; Regina v. Carnatic R. R. Co., L. R., 
8 Q. B. 299. The weight of authority is against granting the remedy. 
See in Matter of Morris, Shipley, et. al., v. Mechanics’ Bank, 10 John. 
484; Bank v. Lanier, 11 Wall. 369; 42 Ohio St. 30; 27 Barb. 424. 
The earliest case in the country is the one in 10 John., and is the basis 
for the decisions in the later cases. 10 John. is based on an old English 
ease, The King v. The Bank of England, 2 Doug. 524, and 2 B. & A. 
485. The case went off on the ground that mandamus would not issue 
except for public purposes and to compel the performance of public 
duties, and gave a judgment for damages for the value of the stock in 
an action of assumpsit. The reason given for the decision in 10 John. 
is that there was an adequate remedy in damages for the value of the 
stock. They say: “ This is not the case of a specific and favorite chattel, 
to which there might exist the pretium affectionis.”. The same reason for 
refusing the remedy is given in the subsequent cases. 

These early cases were decided when corporation law was in its 
infancy and little understood. The result of these holdings would be a 
éancellation of the shares and reduction of the capital stock, for the cor- 
poration would in effect be buying up its own shares which is clearly 
illegal. Besides, in many cases, a remedy in damages would be far from 
adequate. Suppose the stock was at the time of purchase of little value, 
but the buyer was aware of facts which would soon cause it to rise, 
would damages be adequate? Clearly not. Or, suppose someone 
bought up a majority of the stock for the purpose of obtaining control of 


the corporation, would he have a complete remedy in damages ? 
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(b.) Specific performance and uction for damages.—As indicated in the 
preceding section, many courts allow an action for damages against the 
corporation and give the market value of the stock at the time the trans- 
fer was demanded. If the reasons above given are sound, this action 
should not be allowed. No such reasons exist, however, for denying the 
remedy of specific performance and in many jurisdictions, particularly 
New York, it is the ordinary remedy. The opinions state that the 
remedy will be allowed whenever compensation would not furnish a com- 
plete and satisfactory remedy. See Johnson v. Brooks, 93 N. Y. 337, 
and cases cited. 

The same remedy would also be granted to the transferer of the stock 
to compel the transferee to have the stock transferred on the books, so 
that the transferer would be protected from future liabilities on it. 

JAMES D. BELL. 


BENJAMIN F. SWEETEN, PROSECUTOR, v. JOHN STANGER. 
(Gloucester County Circuit Court.) 


Practice—Judgment— Plea in Bar—Build- main requirements of the contract had been 
ing Contracts —A judgment obtained by the fulfilled), cannot be pleaded in bar in an 
owner of a building against a contractor for action brought by the contractor for labor 
a failure to comply with certain minor par- performed and materials furnished. 
ticulars of a building contract (although the 

On certiorari to the Gloucester Pleas. 

Mr. John J. Crandall tor the prosecutor. 

Mr. Joseph J. Summerill for the defendant. 

GARRISON, J.: This action was brought originally in the Court for the 
Trial of Small Causes by Stanger, a carpenter and builder, against 
Sweeten, a house owner, to recover a balance of $143.80, claimed by 
Stanger to be due him for work and material furnished in the erection of 
a dwelling. Before the return day of the summons Sweeten, the house- 
owner, began an action before another justice of the peace to recover 
damages from Stanger for alleged faulty workmanship whereby prosecu- 
tor’s house was impaired in comfort and value. This suit, although 
commenced after, was tried before the action brought by the builder and 
resulted in a judgment of fifty dollars damages in favor of Sweeten; and 
later, when Stanger’s suit for wages came on to be heard, Sweeten inter- 
posed this judgment for damages as a bar to Stanger’s action. The jus- 
tice declined to rule as prosecutor requested and gave judgment against 
him. 

The propriety of this ruling is the only matter raised by the writ 
which the prosecutor has now sued out (the appeals which followed hav- 
ing left the status practically unchanged, save that in the Pleas the 
amount of Sweeten’s damages were cut down to thirty dollars.) 
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It will be assumed that if the suit for wages rests upon the establish- 
ment of matters that were determined otherwise in the earlier action the 
judgment in the earlier action is a bar to any re-litigation. In other 
words, if the judgment for damages established as between Stanger and 
Sweeten that the work which the former had done for the latter was not 
done in a good and workmanlike manner, there can, as long as that 
adjudication stands, be no recovery for the doing of such work. 

sut did the prosecutor’s action necessarily, or even properly rest upon 
so broad a basis? I think that it did not. No such issue was presented 
in that action. The case made by the state of demand is that the de- 
fendant agreed to build, in good and workmanlike manner, a house for 
the plaintiff; that he was to receive two dollars and twenty-five cents a 
day while so engaged, and that upon the supposed completion of this 
contract the plaintiff, upon entering into the occupancy of his dweiling, 
discovered bad workmanship in certain respects which he specities, the 
result of which was to depreciate his dwelling in value. Assuming 
that the judgment resolved in favor of the prosecutor all of the matters 
involved in the issue raised to this pleading, which must be the conten- 
tion here; still it does not go to the total failure of the defendant’s con- 
tract. The owner of a building erected under contract may undoubtedly, 
by apt allegation, raise the issue whether his builder shall receive any 
compensation for his labor and material. But no such case is presented 
here. Regarding the contract set out in the state of demand as an entire 
one, which is the most favorable light for the prosecutor, the case pre- 
sented is the ordinary one of a building contract complied with in its 
main features, except as to certain particulars specified in the pleadings 
or raised by the proofs. Upon such condition of facts, no matter how 
presented, the question to be determined is not whether the builder shall 
forfeit all payment for all of the labor done or materials furnished under 
the contract, nor whether the owner shall pay the builder all that he 
agreed to, notwithstanding a faulty performance on the builder’s part. 
The true inquiry is, “‘ What damages will the owner suffer if he pay, 
according to the contract, for work not done in accordance with it?” 
And the measure of damages is a sum of money either to supply the de- 
ficiencies in the contract as performed or to compensate the owner for 
such deficits as can be actually supplied. If this issue arises in an action 
brought by the builder for his payments, the sum of the owner’s damages 
will be deducted in making up the verdict; while if, as in the present 
case, it is raised directly by the owner in an action for damages, the 
judgment in his favor is predicated upon his possession of the thing con- 
tracted for in its imperfect state and his liability to pay for it after his 
damages—that is, the sum which will compensate him for the imperrec- 


tions—has been deducted. In such case the recovery of damages by the 
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owner, so far from concluding the right to wages against the builder, is 
in substance an affirmance of the right thereto, less only the sum assessed 
to the owner for the builder’s defaults. If the judgment for the damages 
to the owner is not an illustration of this legal rule it then follows that 
for every material defect in workmanship a builder must not only forfeit 
all payment for all labor done under the same contract, but must in addi- 
tion pay damages to the owner, who would thereupon have not only the 
entire fruit of the contract, less the specified defects, but would also be 
adequately compensated for the defects themselves. 

The allegations made by the prosecutor in the present case amount to 
this, namely, that if he pavs his builder the sum he agreed to and re- 
ceives the house with the defects he has specified, he will be damaged 
and the judgment in his favor is the legal ascertainment of the sum of 
money which will compensate him so that when he shall have paid the 
builder he will not be damnitied. 

The correct result would have been reached in this litigation if the 
owner, instead of using his judgment as a legal bar, had offered to set 
it off against the contract price for which he was being sued. But as 
this case now stands the Circuit Court can do nothing but affirm the 
judgment rendered below. I may add that the line of cases in New 
York following the so-called malpractice cases in Dunham v. Bower, 
77 N. Y., 76, while they support the general principle assumed, give 
no aid in determining what matters were concluded by the judgment 
here sought to be set up, which is the gist of the present inquiry. 


THE STATE v. ALDEN FALES. 


(Essex Oyer and Terminer.) 


Jury— Judges of law and fact — Confessions.— make it competent evidence, ought to be 
A jury in acriminal case, as Wellas ina civil received at the trial of a criminal cause, but 
case, may find a general verdict, com- in the case of a person of tender age it 


pounded of the law as declared by the court ought to be received with the strictest 
and the facts as found by the jury. caution and investigated with a desire to 

[he confession of any one, especially if obviate its force. 
all the legal formalities were observed, to 

The following is a part of the charge of Depue, J., to the jury in the 
Fales murder case : 

The accused, Alden Fales, is on trial, charged with murder. No 
greater responsibility can be laid upon a court and jury in the adminis- 
tration of the law than is imposed in the trial of an issue of this sort. 

As preliminary to the consideration of the case, it is proper that I 
should define the relative duties and functions of the court and jury in 
the trial of criminal cases. It has sometimes been said that in the trial 
of such cases the jury are judges as well of the law as of the facts. If 
by this be meant that the court may instruct and advise the jury upon 
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the legal questions arising in a criminal case, but that juries are at 
liberty to act upon the instruction and obey the advice of the court on 
purely legal questions, or reject it, in their discretion, no more erroneous 
conception of the relative duties and functions of the court and the jury 
in criminal cases could be entertained. 

Judge Story, than whom no greater or more enlightened judge ever 
sat upon the Bench, declared in the most emphatic manner “that the 
jury are no more judges of the law in a capital or other criminal case 
upon the plea of not guilty, than they are in any civil case tried upon 
the general issue. In each of these cases their verdict, when general, is 
necessarily compounded of the law and fact, and includes both; in each 
they must necessarily determine the law as well as the fact; in each 
they have the physical power to disregard the law as laid down to them 
by the court. But I deny that in any case, civil or criminal, they have 
the moral right to decide the law according to their own notions or pleas- 
ure. On the contrary, I hold it the most sacred constitutional right of 
every party accused of crime, that the jury should respond as to the facts 
and the court as to the law. It is the duty of the court to instruct the 
jury as to the law, and it is the duty of the jury to follow the law as it 
is laid down by the court.” 

The learned judge also adds: “If I thought that the jury were the 
proper judges of the law in criminal cases, I should hold it my duty to 
abstain from the responsibility of stating the law to them upon any such 
trial.” 

The true statement of the rule, as now established, is that a jury in 
a criminal case, as well as in a civil case, may find a general verdict, 
compounded of the law as declared by the court, and the facts as found 
by the jury. Ina civil case the court may set aside a verdict of ac- 
quittal, on its disapproval of the finding of the jury. In a civil case both 
parties, plaintiff and defendant, are entitled to a writ of error to review 
the rulings of the trial court. In a criminal case the accused may re- 
view by writ of error every ruling of the court, made either in the charge 
to the jury or in the course of the trial; but the state is disqualified from 
a review of the decisions of the trial court, however erroneous they may 
be. This disability of the state to review the rulings of the trial judge 
does not arise from the fact that the jury is the tribunal by which the 
court’s rulings are to be revised; it results from entirely different prin- 
ciples. 

In no respect except in the matters of procedure above indicated, do 
the functions of the court and jury, with respect to questions of law, 
differ in criminal trials from those which prevail in the trial of civil 
cee FF 9 

I am asked by the prisoner’s counsel to call the attention of the 
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jury to the effect of the prisoner’s examination and confessions. To the 
confessions made to Superintendent Brown there was no objection, and 
the prisoner’s admissions were brought out mainly on cross examination. 
The examination taken before Judge Hayes was objected to. I admitted 
it in evidence because all the legal formalities were observed to make it 
competent evidence, but remarked that it would be a matter of consider- 
ation for the jury whether the statements contained in the paper were 
true or not, and that I concurred with the observation of Judge Southard 
in State v. Aaron, to the jury as to the weight and credit to be given to 
it. That case was upon an indictment against a boy eleven years of age. 
Mr. Justice Southard said: “The confessions of any one, especially of 
one so very young, and in an offense so highly penal, ought to be received 
with the strictest caution, and investigated with a desire to obviate their 
force. And although not induced by the impression of threats, or the 
delusions of hope falsely encouraged, yet, if from any circumstances the 
jury believe that they were incorrectly made, they should be disregarded; 
but being legally admissible, it is for the jury to ascertain their weight 
and deduce the necessary conclusion, and it is for the court clearly to 
explain the legal import of the evidence.” 


0 - —— 


CALVIN CORLE, EXECUTOR OF PETER W. YOUNG, DECEASED, v. LYDIA Y. 
MONKHOUSE AND OTHERs. 


(Court of Chancery of New Jersey, October Term, 1892.) 


Contract — Executor—Gijt Inter Vivus.— the scope of his powers without being per- 
1. A contract to make a loan of money,  sonally liable for the consequences of his 
founded upon a sufficient consideration, and _ acts, provided he acts in good faith and with 
so expressed as to show what each party ordinary discretion. 


bound himself to do, is within the contract- 4. A valid gift of a promissory note, held 
ing capacity of the parties, and just as bind- _ by the donor against another person, may be 
ing as a contract in respect toany othersub- made by simple delivery and without writ- 
ject matter. ing. 

2. A consideration sufficient to support a 5. A gift inter vivos becomes perfect by 


promise may consist of either a benefit to delivery and acceptance, and a title thus 
the promisor or a detriment to the promisee. acquired is just as perfect as a title acquired 


> 


3. An executor may do anything within — by purchase. 


On exceptions to the account of complainant as executor. 

Mr. Alvah A. Clark for complainant. 

Mr. William Y. Johnson and Mr. William S. Gummere for Lydia Y. 
Monkhouse. 

Mr. Charles A. Reed for legatees under the will of Penelope Young, 
deceased. 

Van Feet, V. C.: The questions which are to be decided in this case, 
at this time, arise upon exceptions to an account filed in this court by 
the complainant as the executor of Peter W. Young, deceased. Origi- 
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nally the complainant’s suit had two objects : first, to procure a construc- 
tion of certain parts of his testator’s will; and second, to get authority to 
settle his accounts in this court. Such of the questions, arising on the 
will, as it was proper for the court to decide on the complainant’s appli- 
cation, have already been decided, Corle v. Monkhouse, 2 Dick., 72. 
The complainant has, with the permission of the court, filed an account 
here, to which many exceptions have been taken. All of them, except 
four, have, however, either been withdrawn or satisfactorily adjusted. 
Three will now be decided. ‘The decision of the other must be deferred 
until additional facts are before the court. 

The first of the three exceptions which will now be considered relates 
to the credit side of the account. The complainant asks to be credited 
with the loss resulting from a loan made by him as executor, on bond 
and mortgage to David Hill, after the testator’s death, pursuant, how- 
ever, to directions, both oral and written, given to him by the testator in 
his lifetime. The testator died on the eighth day of March, 1887, and 
the loan was made, and the bond and mortgage executed, on the first 
day of April following. The facts which induced the complainant to 
make the loan may be summarized as follows: Hill, the mortgagor, had 
married a niece of the testator; the niece had requested her uncle, who 
was childless and a man of means, to help her husband buy a farm and 
he had promised to do so. On the sixteenth day of December, 1886, 
the testator and Hill started together to look at a farm near Copper Hill, 
in the county of Hunterdon, with a view of buying it; on the way they 
were informed that a farm near Ringoes, in the same county, which had 
been offered for sale the day before, at public sale, had not been sold; 
thereupon the testator proposed they should go and look at that farm 
first; Hill assented and they went. After they had examined the build- 
ings and the vendor had stated his price and the terms of sale, the testa- 
tor advised Hill to buy, saying: “ You had better buy this farm to-day ; 
you will never be sorry for it.” Hill answered that he thought they had 
better wait a day or two, or until the following week, and see further 
about it. The testator again said; ‘*‘ You better buy to-day; you will 
never be sorry for it.” Hill replied, ‘I don’t feel that I can pay quite 
so much for a farm; I don’t feel able to buy it; I can’t raise over $1,000, 
as I see things now.” To this the testator answered, “If you can’t 
raise but $1,000 and Mr. Rue (the vendor) will take a mortgage for half 
the purchase money, I will see you through the rest.” Hill,-under the 
influence of this promise, consented to buy, and at once entered into a 
written contract, in the presence of the testator for the purchase of the 
farm. He agreed to pay $7,600, one half of which was to be secured 
by a first mortgage on the farm, and the other half was to be paid in 


cash on the delivery of the deed. $1,520 was agreed upon as the sum 
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which should be paid as liquidated damages in case either party failed 
to perform his part of the contract. Hill and the testator gave their 
promissory note to the vendor for $1,520, payable on the day the deed 
was to be delivered, with the understanding that the payment of the 
note should operate as a discharge of so much of the purchase money as 
it represented. 

In the early part of February, 1887, the testator was taken sick; he 
was then about eighty years of age; he had made his will in July, 1885, 
in which he appointed his wife and the complainant his executors. Soon 
after he was taken sick he told the complainant that he had been with 
Hill when Hill bought the farm, and that he had signed a paper by 
which he had bound himself for the purchase money, and that if he did 
not live until the first day of April, the complainant must, as his executor, 
lend Hill $2,800. The complainant was unwilling to promise that he 
would do so, saying he wouldn't like to do it; he was afraid it would 
give trouble. The testator then called a witness, and repeated his direc- 
tion, and charged the witness to see that the complainant complied with 
his wishes. Subsequently, on the 18th day of February, 1887, the 
testator signed a paper, addressed to his wife and the complainant, as 
his executors, in these words, and delivered the paper to the complain- 
ant: ‘‘I hereby order and direct you, if I do not live to do it myself, to 
carry out the agreement I have made with David Hill, to lend him 
twenty eight hundred dollars April Ist, 1887, to be second mortgage on 
the farm lately purchased by him, at my request, of John Rue; he to 
take the first mortgage for one-half of the purchase money.” 

These facts show conclusively that Hill purchased the farm at the 
testator’s request, relying implicitly upon the testator’s promise that he 
would lend him $2,800 to pay for it and that if the testator had not so 
promised, Hill would not have entered into the contract by which he be- 
came liable for $7,600. They also made it certain that the testator made 
his promise in entire good faith, fully understanding what he was doing, 
and with an earnest desire to help Hill; and that after he was taken sick 
he became extremely desirous, under a fear that he might not live to 
perform his promise in person, that it should be put in such form that in 
case of his death, his representatives should be legally bound to perform 
it. It is entirely clear, as I think, that if he did not put himself under a 
legal obligation to do as he had promised, it was not because he did not 
want to do so, but because he did not know how to do it effectually. 

There can be no doubt that if the testator was under a legal duty to 
lend Hill $2,800, the complainant, as his representative, was bound to 
perform that duty, and is consequently entitled to the credit he asks, 
The books say very little concerning contracts to make loans of money, 
but I suppose such a contract, founded upon a sufficient consideration, 
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and so expressed as to plainly show just what each party bound himself 
to do, is, beyond question, within the contracting capacity of the parties, 
and just as binding as a contract in respect to any other subject matter. 
I entertain no doubt that if A promises B, in writing, that if B will pur- 
chase a certain tract of land, for a price named, he will lend B either 
the whole or a part of such price, for a certain period, and B makes a 
binding contract of purchase, in reliance on A’s promise, that A thereby 
becomes legally bound to perform his promise. In such a case B’s com- 
pliance with A’s request to purchase, B thereby incurring an obligation 
that he would not have incurred but for A’s promise, would constitute a 
sufficient consideration to support A’s promise to lend the money. A 
consideration sufficient to support a promise may consist of either a bene- 
fit to the promisor or a detriment to the promisee. Or, as defined by 
Mr. Justice Depue in Conover v. Stillwell, 5 Vr. 54, 56: ‘A considera- 
tion emanating from some injury or inconvenience to the one party, or 
from some benefit to the other party, is a valuable consideration.” In 
my judgment the evidence makes it clear that the testator was under a 
legal obligation to lend Hill $2,800 to assist him in paying for the farm. 
Hill bought the farm at his request. He bought a more expensive farm 
than he intended to buy, and thus charged against his future a greater 
debt than he thought a man of his means and capacity ought to incur, 
and he did this through the persuasion of the testator’s promise that he 
would see him through the venture, by lending him $2,800. The detri- 
ment or injury that Hill suffered, in consequence of the testator’s 
promise, was, that in reliance on the testator’s promise, he placed him- 
self in a position, where, if the testator did not keep his promise, he be- 
came liable to pay $1,520 as liquidated damages. ‘This, as well as the 
request to purchase, constituted a good consideration for the testator’s 
promise, and either was, in my opinion, sufficient to make his promise 
binding. The testator, to protect Hill in case he died before he made 
the loan himself, put his promise in writing. In his written direction to 
his executors, he orders them, in case he does not live to do it himself, 
to carry out the agreement which he had made with Hill to lend him 
$2,800, on second mortgage, on the farm which Hill had purchased of 
John Rue at his request. By this writing the testator admitted his 
promise, and likewise that it was founded on a consideration entirely 
sufficient to make it legally binding upon him. My conclusion, therefore, 
is, that the complainant in making the loan did nothing wrong, but, on 
the contrary, did that which the contract of his testator made it his duty 
to do. 

But suppose we say that the testator’s promise did not bind him, and 
that he was under no duty to make the loan, the question then will be, 
whether, in view of the actual condition of affairs by which the complain- 
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Ww 
we 


ant was confronted, when he was called upon to decide whether he 
would make the loan or not, he did not, in making it, do just what any 
man of ordinary prudence and caution would, under like circumstances, 
have done? Or, stated in another form, whether, in view of the situa- 
tion of the testator’s estate, the complainant did not, in making the loan, 
do that which, in the light of the facts then existing, would have seemed 
to a man of ordinary discernment and foresight to be best for the testa- 
tor’s estate? It must be remembered that we occupy the superior posi- 
tion in point of knowledge. We know what has happened, but the com- 
plainant, when he was required to act, could only see what was, but 
could not know what was to be. As to what would occur in the future 
he could neither know nor foresee, but we now know what has occurred. 
The testator, by becoming Hill’s surety on the note of $1,520, had 
placed his estate in a situation where, if the loan was not made, his es- 
tate might be compelled to pay $1,520, without any certain prospect that 
its repayment could ever be enforced. Hill and his vendor were at lib- 
erty to carry out their contract though the loan was not made. In case 
that had been done, the vendor might have been compelled to take a 
mortgage for $1,280 more than his contract required him to take, but 
he could have protected himself against the additional risk thus incurred 
by requiring Hill to secure him by a mortgage on his chattels. If the 
complainant had refused to make the loan, it is obvious, that it was 
clearly within the power of Hill and his vendor, by the use of perfectly 
legal means, to place the testator’s estate in a position where it would be 
compelled to pay the $1,520. And I do not think it is too much to say, 
that if the complainant had refused to keep his testator’s promise, his re- 
fusal would, in view of the circumstances under which the promise was 
made, and the harmful consequences which would necessarily have re- 
sulted to Hill from its breach, have gone very far towards justifying the 
adoption of such means. 

When the complainant was required to decide whether he would make 
the loan or not, the testator’s estate was in a position of hazard. The 
complainant could do nothing which would not be attended with risk. If 
he refused to make the loan, he would not only violate his testator’s 
promise, and thus possibly bring ruin upon the promisee, but he would, 
in addition, place his testator’s estate in a situation where it was highly 
probable that it would sustain a loss of $1,520. If, on the other hand, 
he made the loan, he would keep his testator’s promise, do as his testator 
wanted him to do, give the help to Hill, which the testator had promised 
when he induced him to enter into the contract for the purchase of the 
farm, get the security for the loan which the testator had promised to 
take, and thus put the testator’s estate in a situation where, if the farm 
was worth what the testator believed it was, it would lose nothing. The 
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question the complainant was required to decide was certainly perplex- 
ing, if not difficult. He was bound to decide it one way or the other, 
but not to exercise a faultless judgment. No man can do that in every 
ease. All that the law required of the complainant was to give the ques- 
tion full and careful consideration, and then decide it according to the 
best judgment he could form. So long as an executor acts in good faith, 
and with ordinary discretion, and within the scope of his powers, his acts 
cannot be successfully assailed. No man is infallible; the wisest make 
mistakes; and for that reason the law holds no man responsible for the 
consequences of his mistakes which are the result of the imperfection of 
human judgment, and do not proceed from fraud, gross carelessness, or 
indifference to duty. Heisler v. Sharp, 17 Stew. 167, 172; S. C. on 
appeal, 18 Stew. 367. In my judgment, the complainant, in deciding 
to make the loan, acted wisely, and if he had decided not to make 
it, there would have been more reason to question the wisdom of his 
judgment and the purity of his motives than there is now. 

The next exception seeks to have the complainant charged with the 
amount of a promissory note which the testator at one time held against 
Rynear Herder. Herder was the testator’s brother-in-law, being a 
brother of the testator’s wife. The note was made about a year prior to 
the testator’s death. It was payable to the testator, but whether payable 
to him alone, or to his order, or to bearer, does not appear. It has been 
destroyed. The testator’s widow, about three months after her husband’s 
death, made a gift of it to the maker and he destroyed it. ‘The com- 
plainant swears that he never saw the note, that he did not find it among 
the testator’s papers, and that he did not attempt to obtain possession of 
it because the testator, prior to his death, told him that he had given it to 
his wife and that he must not ask her for it, nor make her: any trouble 
about it. He further says, that on the 18th day of February, 1887, he 
made a list of the testator’s securities, at his request, and that after the 
list was completed, he called the testator’s attention to the fact that he 
had omitted.the Herder note, when the testator said: ‘ “I ain’t got that 
note and don’t you ask for it.” Other facts, leading to the same con- 
clusion, were testified to by other witnesses. The evidence, in my judg- 
ment, shows clearly and satisfactorily, that the testator, some days prior 
to his death, delivered the note to his wife with the intention of making 
a gift to her, and that she, from that time forth, retained possession of it 
until she delivered it to the maker. 

But it is insisted that though the fact may be that the testator deliv- 
ered the note to his wife, with the intention of making a gift of it to her, 
still that nothing passed by such act, because a valid gift of a promissory 
note cannot be made by simple delivery, but that a donor in such a case, 
to give legal efficacy to his purpose, must, by a written transfer or some 
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other equivalent act, pass the legal title to the donee. Some of the 
sarlier cases so hold, but the doctrine established by the later cases, and 
now generally recognized as the true one, is, that a valid gift of a prom- 
issory note, held by the donor against another person, may be made by 
simple delivery, and without writing of any kind. Perhaps the most 
accurate statement of this doctrine to be found in any of the cases, is 
that which was made by Chief Justice Shaw, in Parish v. Stone, 14 
Pick. 198, 205, where he said: “‘ But whatever doubts may have ex- 
isted, it has been decided that as an assignment of a chose in action is 
now recognized as a good transfer of the equitable interest, and as such 
equitable assignment is manifested by a delivery over of the bond or 
other security for money, so by a gift of such a bond, accompanied by an 
actual delivery of the bond, an equitable interest vests in the donee, and 
the executors of the donor, in whom the legal interest remains, are mere 
trustees for the donee, and bound to permit the donee to use their names 
to enforce the payment of the bond at law.” ‘“* The cases establishing this 
doctrine,” he also said, “all go on the assumption that a bond, note or 
other security, is a valid subsisting obligation for the payment of a sum 
of money, and the gift is, in effect, a gift of the money, by a gift and 
delivery of the instrument that shows its existence and affords the means 
of reducing it to possession.” In the subsequent case of Grover v. 
Grover, 24 Pick. 261, the same doctrine was, in substance, laid down. 
There are many other cases in which this doctrine has been adopted as 
the rule of judgment. Several of them will be found cited in a note to 
section 24 of 1 Dan. on Neg. Instms. 28. Chancellor Green, sitting as 
Ordinary, recognized it in Edgerton v. Edgerton, 2 C. E. Gr., 419, 422. 
In pronouncing his opinion in that case he said that while it was settled 
that a donor could not make a valid gift of his own note, it was other- 
wise with the note of a third person, which could be transferred by en- 
dorsement or delivery and then cited Parish y. Stone, with other cases, 
as expressing the established doctrine of law on this subject. Under the 
proofs and the rule of law which must be applied in determining the 
rights of the parties, I think it is plain, that the delivery of the note by 
the testator to his wife with the intention of making a gift of it, consti- 
tuted a good equitable assignment of the money due on the note, and 
consequently that no charge in respect to that money can be made 
against the complainant. 

The last of the three exceptions raises the question whether or not the 
complainant should be charged with $1,300 or $1,400, which, at the 
time of the testator’s death, were in two pocketbooks in his desk where 
he kept his securities and other valuables. The complainant did not 
take possession of the money, nor inventory it, because, as he testifies, 
the testator had told him a few days before his death that he had given 








340 THE NEW JERSEY LAW JOURNAL. 


it to his wife. The question is, had the testator made a valid gift of the 
money to his wife? There can be no doubt that he intended to do so. 
Three witnesses swear that during his last sickness, he repeatedly said 
that he intended to give all the money in his house, at the time of his 
death, to his wife. The complainant testifies that on the fourth day of 
March, 1887—the testator died on the eighth—the testator’s wife came 
into the room where he lay in bed and asked him for some money, and 
that he directed her to bring his pocketbooks from the desk, and she did 
so; that the testator had on that day, as well as on several previous 
days, said to him that he intended to give all the money in his house, at 
the time of his death, to his wife; that after taking from one of the 
pocketbooks the sum his wife asked for and giving it to her, he handed 
both pocketbooks to her, and then turned to him (the complainant) and 
said: “I give them to her now,” and then added that when he was gone 
the complainant must not touch the money, appraise it, nor ask anything 
about it. The wife then put the pocketbooks back in the desk. An- 
other witness testified that he shaved the testator the next day, March 
Sth, and that the testator then told him, in the presence of the testator’s 
wife, that he had given his money to his wife, it was her money, and she 
had possession of it, and that his wife, in response to this, said that she 
had taken the money, but had not counted it. 

No doubt can be entertained, I think, that if the declarations and acts 
just narrated are accepted as true, and there is nothing in the case which 
will justify even a strong suspicion that they ought not to be so accepted, ¢ 
perfect gift inter vivos is shown. The act of the wife in putting the 
money back into her husband’s desk immediately after its delivery to 
her, was manifestly not done with the intention to decline the gift, nor 
to revoke it, nor for the purpose of destroying or giving up her right to 
the money. She manifestly put it there because that was the place 
where her husband placed his money, and also because she thought that 
it would be more secure there than in any other place in the house. In 
view of the relation of the parties, the kind of people they were—they 
were both plain and uneducated, he a farmer, and she a farmer’s wife— 
their ignorance respecting the legal requisites of a valid gift and his 
physical condition at the time the gift was made, it appears to me that 
the act of the wife in putting the money back in her husband’s desk 
was perfectly proper, reasonable and natural, and that if a different 
course of conduct had been attributed to her there might have been rea- 
son to suspect that an attempt was being made to establish a gift that 
had not in fact been made. The proofs convince me that not only was 
there an intention here to make a gift, but also that such intention was 
executed in such manner as to transfer the title of the subject of the gift 
rom the donor to the donee. In the language of Judge Wilde in Grover 
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v. Grover, 24 Pick. 261, 264: “ By delivery and acceptance the title 
passes, the gift becomes perfect, and is irrevocable. There is, there- 
fore, no good reason why property thus acquired should not be protected 


’ The most 


as fully and effectually as property acquired by purchase.’ 
serious difficulty a widow usually encounters in attempting to maintain 
a gift made to her by her husband, is in showing, by clear and convinc- 
ing evidence, that the subject of the gift was delivered to her in such 
manner as to work a change of title. The law wisely requires that the 
proof in such cases shall be of the most satisfactory kind. There is no 
difficulty on that score in this case. An actual and perfect delivery is 
shown. The only ground for doubt that even subtlety can suggest, is, 
as it seems to me, that which grows out of the conduct of the wife in 
putting the money back in her husband’s desk, but to hold that that act 
defeated the gift, would obviously, in view of the special circumstances 
of the case, impute to the wife an intention that it is absolutely certain 
she did not entertain. 

Counsel will be heard on the remaining exception as soon as the com- 
plainant’s account is restated in conformity to the directions of this 
opinion and the adjustments that were made, during the hearing, of such 
of the exceptions as were not withdrawn. 


—oe ——— 


LEADING PATENT CASES. 
A SERIES OF ARTICLES BY J. C. Clayton, Esa. 


IV. Damages—Profits: Birdsall v. Coolidge, 93 U. 8.; Root v. Rail- 
way Co., 105 U. S.; Tilghman v. Proctor, 125 U.8S.; Rude v. West- 
cott, 130 U.S. 

(Continued from October.) 

Let us continue our examination of Root v. Railway Co., by giving 
some of its conclusions. 

The difference in the law before and after the Act of 1870, is well 
illustrated by comparing two cases decided in 1877, Elizabeth v. Pave- 
ment Co., 97 U.S. 126, and Marsh v. Seymour, id. 348. 

In the former case, although the bill was filed before the act, it prayed 
for both damages and profits as well as for an injunction. In this case 
it was held that the Circuit Court was right in holding that a decree for 
profits only could be made, inasmuch as “ the jurisdiction of courts of 
equity to decree damages, as distinct from profits, was first conferred by 
the statute.” 

Mr. Justice Bradley said: “But one thing may be said with reason- 
able confidence, that, if an infringer of a patent has realized no profit 
from the use of the invention, he cannot be called upon to respond for 
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profits ; the patentee in such case is left to his remedy for damages. It 
is also clear that a patentee is entitled to recover the profits that have 
been naturally realized from the use of his invention, althongh from other 
causes the general business of the defendant. in which the invention is 
employed, may not have resulted in profits, as when it is shown that the 
use of his invention produced a definite saving in the process of a manu- 
facture. Mowry v. Whitney, 14 Wall. 434; Cawood patent, 94 U.S. 
695. On the contrary, though the defendant’s general business be ever 
so profitable, if the use of the invention has not contributed to the profits, 
none can be recovered. The same result would seem to follow where it 
is impossible to show the profitable effect of using the invention upon the 
business results of the party infringing. It may be added, that where 
no profits are shown to have accrued, a court of equity cannot give a 
decree for profits by way of damages, or as a punishment for the in- 
fringement. Livingston v. Woodruff, 15 How. 559. But when the 
entire profit of a business or undertaking results from the use of the in- 
vention, the patentee will be entitled to recover the entire profits, if he 
elects that remedy.” And so the bill was dismissed as to the infringing 
city of Elizabeth, because it had not made any profit from the use of the 
patented invention, though a decree was rendered against the contractor 
who had laid the patented pavement and made profits from so doing. 
The city, however, remained liable to respond in damages at law for any 
loss which the plaintiff might prove. 

The case of Marsh v. Seymour, supra, were under the Act of 1870, 
and upon bills for injunction and account. 

It appearing that the respondents derived no profits from the use of 
the invention, complainant waived ‘ profits,” and obtained decrees for 
‘* damages,” on the basis of an established license-fee for the medicines 
sold, and of nominal damages for those made but not sold. The Supreme 
Court affirmed these decrees and said: ‘* Damages of a compensatory 
character may be allowed to a complainant in an equity suit, where it 
appears that the business of the infringer was so improvidently con- 
ducted that it did not yield any substantial profits.” 

Root v. Railway Co. also declared that, by sec. 51 of the act of 1870, 
all of the defenses pleadable under the general issue in an action at law 
might be pleaded in equity, and be provable upon similar notice. This 
was not permissible prior to that act. 

This statute enabled a court of equity which had acquired jurisdiction 
upon equitable grounds, to determine for itself in the same proceedings 
all questions incidental to the exercise of its jurisdiction notwithstanding 
they may be questions affecting legal rights and titles. 

Held, also, that the distinction between law and equity is constitution- 
al, and applies to patent cases, and also that where a bill is merely for 
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an account of profits and damages for infringement of a patent, and no 
ground for equity jurisdiction is shown, nor that there is no complete 
remedy at law, the bill should be dismissed for lack of jurisdiction. This 
position is sustained by elaborate and forcible argument. 

The court also said: ‘* Under the act of Congress of 1870, he may re- 
cover damages in addition to the profits to be accounted for by the de- 
fendant; but as the recovery is limited by the act to the actual damages 
it is manifest that the recovery of damages and profits is not intended to 
be double, but that when necessary the damages are to supplement that 
loss of the complainant which the profits found to have been received 
are insufficient to compensate, subject to the power of the court as to 
their increase, as in case of verdicts.” 

One effect of the ruling in Root v. Railway has been that counsel now 
scrutinize their cases very carefully as to strict equitable jurisdiction 
before filing a bill in patent cases, and more patent suits are now brought 
on the law side of the court than have been for many years. 

The case of Tilghman v. Proctor, supra, was decided in 1887, and the 
opinion was written by Mr. Justice Gray. This is a very interesting 
ease which will repay careful study. It cites and comments upon most 
of the important cases relating to profits in equity. We state some of 
the principal conclusions of the court. 

The chief contention of the defendant was that the complainant, having 
established licensed fees for the use of his invention, was not entitled to 
any gains and profits of the defendant in excess of those fees. The com- 


= 


plainant contended that as the profits accounted for exceeded the dam- 
ages, he had the right, waiving the damages found by the master, to 
have a decree for the profits. The contention of the complainant was 
sustained by the Supreme Court, reversing the decree of the Circuit 
Court, which was for damages only, calculated upon the basis of license 
fees. 

The Court held, that in an action at law for infringing a patent. the 
plaintiff could recover only the actual damages which he had sustained ; 
and that the amount of the license fees he had been accustomed to re- 
ceive from third parties for the use of the invention, together with in- 
terest thereon from the time when they should have been paid by the 
defendant, should generally, though not always, be taken as the measure 
of his injury; but that the court might, when the circumstances of the 
case appeared to require it, inflict punitive damages, by rendering jad.- 
ment for not more than thrice the amount of the verdict. See Acts of 
July 4, 1836, Ch. 357, sec. 14; July 8, 1870, Ch. 230, see. 59; Rev. 
Stat., sec. 4919. 

The Court also held, that under a bill in equity the complainant is 
entitled to recover the amount of gains and profits that the defendant 
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has made by the use of his invention; and that this rule was established 
by numerous decisions under the act of 1836, which simply conferred 
upon the courts of the United States general equity jurisdiction, with 
power to grant injunctions, in cases under the patent laws. 

I quote from the opinion: ‘‘ The reasons that have led to the adoption 
of this rule are that it comes nearer than any other to doing complete 
justice between the parties; that in equity the profits made by the in- 
fringer of a patent belong to the patentee and not to the infringer; and 
that it is inconsistent with the ordinary principles and practice of courts 
of chancery, either on the one hand to permit the wrongdoer to profit 
by his own wrong, or on the other hand to make no allowance for the 
cost and expense of conducting his business, or to undertake to punish 
him by obliging him to pay more than a fair compensation to the person 
wronged. 

“The infringer is liable for actual, not for possible, gains. The profits, 
therefore, which he must account for are not those which he might 
reasonably have made, but those which he did make, by the use of the 
plaintiff’s invention; or, in other words, the fruits of the advantage 
which he derived from the use of that invention, over what he would have 
had in using other means then open to the public and adequate to enable 
him to obtain an equally beneficial result. If there was no such advan- 
tage in his use of the plaintiff’s invention, there can be no decree for 
profits, and the plaintiff’s only remedy is by an action at law tor 
damages. 

‘“* But if the defendant gained an advantage by using the plaintiff’s in- 
vention, that advantage is the measure of the profits to be accounted for, 
even if from other causes the business in which the invention was em- 
ployed by the defendant did not result in profits. If, for example, the 
unauthorized use by the defendant of a patented process produced a deti- 
nite saving in the cost of manufacture, he must account to the patentee 
for the amount so saved. This application or corollary of the general 
rule is as well established as the rule itself.” ; 

The court cited with approval the case of the Cawood patent, 94 U. 
S. 695, in which Mr. Justice Strong said: ‘It has been argued that it 
would have been better for these defendants, if, instead of repairing the 
crushed and exfoliated ends of the rails, they had cut off the ends and 
relaid the sound parts, or caused the rails to be re-rolled. Experience, 
it is said, has proved that repairing worn-out ends of rails is not true 
ecovomy, and hence it is inferred that the defendants have derived no 
protits from the use of the plaintiff’s invention. This argument is plaus- 
ible, but it is unsound. Assuming that experience has demonstrated 
what is claimed, the defendants undertook to repair their injured rails. 
They had the choice of repairing them on the common anvil or on the 
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complainant’s machine. By selecting the latter. they saved a large part 
of what they must have expended in the use of the former. To that 
extent they had a positive advantage, growing out of their invasion of 
complainant’s patent. 

‘If their general business was unprofitable, it was the less so in conse- 
quence of their use of the plaintiff’s property. They gained, therefore, 
to the extent that they saved themselves from loss. In settling an 
account between a patentee and an infringer of the patent, the question 
is not what profits the latter has made in his business, or from his ran- 
ner of conducting it, but what advantage has he derived from his use of 
the patented invention.” 

The court also cited and approved Elizabeth v. Pavement Co., in 
which it was said: ‘It is also clear that the patentee is entitled to re- 
cover the profits that have been actually realized from the use of his 
invention, although, from other causes, the general business of the 
defendants, in which the invention is employed, may not have resulted 
in profits, as where it is shown that the use of his invention produced a 
definite saving in the process of manufacture.” 97 U.S. 138. 

This proposition was also approved in Root v. Railway Co., supra. 

So also in Thompson v. Wooster, 114 U.S. 104, the court said: “It 
might have been a better financial operation to have bought of others, or 
employed others to make the folding strips which they required, just as, 
in the case of the Cawood patent, the railway company would have done 
better not to have mended their battered rails, but to have had them cut 
oft ; but as they chose to perform the operation they became responsible 
to the patentee for the advantage derived from using his machine.” 

Referring with approval to Root v. Railway Co., the court held that 
althongh it has been said that the general rule is based upon the theory 
that the infringer should be regarded as a trustee for the owner of the 
patent, as regards the profits made by the infringing use, yet it is more 
accurate to say, ** that a court of equity, which has acquired, upon some 
equitable grounds, jurisdiction of a suit for the infringement of a patent, 
will not send the plaintiff to a court of law to recover damages, but will 
itself administer full relief, by awarding, as an equivalent, or a substitute 
for legal damages, a compensation computed and measured by the same 
rule that courts of equity apply to the case of a trustee who has wrong- 
fully used the trust property to his own advantage ’ 

Commenting upon the Act of 1870, above referred to, which provides 
that “‘upon a decree being rendered in any such case for infringement, 
the complainant shall be entitled to recover, in addition to the profits to 
be accounted for by the defendant, the damages the complainant has 
sustained thereby, and the court shall assess the same, or cause the same 
to be assessed under its direction, and the court shall have the same 
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powers to increase the same in its discretion that are given by this act 
to increase the damages found by verdict in actions upon the case,” 
the court said that this act ‘expressly affirms the defendant’s liability 
tv account for the profits, as well as authorizes the court sitting in equity 
to award and to treble any damages that the plaintiff has sustained in 
excess of the defendant’s profit.” 

In this case the court below made a final decree for $79,566.91, the 
damages reported by the master, with interest thereupon from the day 
when the master’s report was submitted to the court, making in all $83,- 
275.21 and costs. Both parties appealed from this decree. The master 
also reported total gains and savings amounting to $244,433.23, from 
which he deducted a loss, $114,991.76, leaving as net gains and savings 
$129,441.47. Upon a careful examination by the court, it was decided 
that the total amount of gains and profits which should be awarded to the 
plaintiff was $266,153.86 with interest from the day when the master’s 
report was submitted to the court, and costs. Thus reversing the decree 
in the court below, which had awarded damages only, and not profits 
The plaintiff had excepted to the refusal of the master to allow interest 
on profits before the date of his report. The court said that if the ques- 
tion thus presented had been a new one, it would have required grave 
consideration, but that by the uniform current of decisions, for thirty 
years the profits allowed in equity for the infringement of a patent have 
been considered as a measure of unliquidated damages, which, as a gen- 
eral rule, and in the absence of special circumstances, do not bear inter- 
est until after their amount has been judicially ascertained; and that 
the Act of 1870 made no new rule concerning interest, and that this case 
should be regarded as coming within the general rule. 

Rude v. Westcott. supra, decided in 1878. opinion by Mr. Justice 
Field. Upon the question of profits and damages, this opinion is so brief 
and instructive that I shall quote a large part of it: 

‘The master reported in his first report that the complainants waived 
all claim for profits arising from the manufacture, use and sale of the 
patented machines, and relied upon the proofs as establishing such a 
fixed royalty or license fee as would furnish a criterion by which to 
estimate complainant’s damages; and, proceeding upon that view, he 
found from two instances, and perhaps a third instance, in which a speci- 
fied sum had been paid for the use of the machines, or for the privilege 
of making and selling them, that the complainants had suffered damages 
on each one-horse machine used by the defendants, of one dollar, and on 
each two-horse machine used by them, of two dollars. One of the in- 
stances relied upon was that of the Wayne Agricultural Company, which 
had paid the sums named for the use of the machine for four years. It 
is not clear when the payment was made, but it would seem that it was 
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made in part under a threat of suit, and in part as the result of an arbi- 
tration after litigation on the subject had been commenced, and to avoid 
future litigation. It is clear that a payment of any sum in settlement of 
a claim for an alleged infringement cannot be taken as a standard to 
measure the value of the improvements patented, in determining the 
damages sustained by the owners of the patent in other cases of infringe- 
ment. Many considerations other than the value of the improvements 
patented may induce the payment in such cases. The avoidance of the 
risk and expense of litigation will always be a potential motive for a 
settlement. The second instance relied upon is that of a corporation by 
the name of P. P. Mast & Co., which had obtained license to manufacture 
grain drills and seeders at Springfield, Ohio, and to sell the same within 
the United States, upon an agreement to pay one dollar for every one- 
horse drill or seeder, and two dollars for every two-horse drill, provided, 
that if the fee were paid upon the days designated for semi-annual re- 
turns, or within ten days thereafter, a reduction of fifty per cent. should 
be made from the fee. The corporation soon afterwards changed its 
feeding device, and thus did not infringe, and it settled for a portion of 
the fees, but it does not appear what they were. It is plain, without re- 
gard to the settlement had, that an agreement of this kind, where the 
charge may be fixed at the pleasure of the owner of the patent, cannot 
be received as evidence of the value of the improvements patented so as 
to bind others having no such agreement. The third instance is that of 
an alleged license to English & Over. The complainant, Wescott, testi- 
ties that they continued to pay as long as they were in partnership, but 
how much or how long that partnership continued, does not appear. And 
Mr. Over, a member of that firm, does not recollect that it ever took a 
license. Wescott also testifies that no other persons or corporations than 
those mentioned ever took any licenses from them under the patents sued 
upon.” * * * Sales of licenses, made at periods years apart, will 
not establish any rule upon the subject and determine the value of the 
patent. Like sales of ordinary goods, they must be common, that is, of 
frequent occurrence, to establish such a market price for the article that 
it may be assumed to express, with reference to all similar articles, their 
salable value at the place designated. In order that a royaliy may be 
accepted as a measure of damages against an intringer, who is & stranger 
to the license establishing it, it must be paid or secured before the in- 
fringement complained of; it must be paid by such a number of persons 
as to indicate a general acquiescense in its reasonableness by those who 
have occasion to use the invention; and it must be uniform at the places 
where the licenses are issued. Tested by these conditions, the sums 
paid in the instances mentioned, upon which the master relied, cannot 
be regarded as evidence of the value to the defendants of the inventions 
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patented. The court below so treated him, and held that without further 
evidence the complainants would be entitled only to nominal damages, 
and remanded the case to the master to take further evidence. He did 
so, but in his second report he stated that the additional evidence did 
not strengthen the proofs previously made in support of the claim that 
complainants had established a license fee or royalty which furnished a 
criterion by which to estimate the damages. He therefore proceeded to 
estimate the value of the claim or combination patented, to the defend- 
ants, who had used it in violation of the complainants’ rights, and for 
that purpose took the opinions of different persons on the subject. Of 
the witnesses produced by the complainants it does not appear that any 
ever manufactured or used the patented machines. One of the princi- 
pal witnesses stated that he had never read the patent, had never seen a 
drill made like that described, had no experience in the matter of licenses 
and that he placed his estimate of the value of the claim patented at 
what he considered would be a fair recompense to the iaventor. The 
estimates of all the witnesses of the complainants were merely conjectural ; 
that is, were made without having knowledge of any saving secured 
either in the cost of the machine or in the labor required for its use, 
they simply stating that they considered that the amounts named by 
them would be a reasonable and fair royalty or license fee for the 
patented drill. Naturally estimates founded upon supposed but not 
known benefits, were widely apart, varying from three to six dollars for a 
two-horse drill and half those sums for a single-horse drill. On the 
other hand, witnesses produced by the defendants, who had examined, 
and some of whom had used the patented drills, stated that they did not 
consider them of any more utility than other seeding drills in use, and 
that they did not bring any greater price in market. The master does 
not appear to have given weight tothe judgment of any of the witnesses, 
but concluded, though by what process of reasoning is not perceived, 
that seventy-five cents on each one-horse drill, and double that sum on 
each two-horse drill, would be the proper amount to allow; and as he 
had found, though upon testimony equally loose and insufficient, that 
there were one thousand one-horse drills and an equal number of two- 
horse drills, he reported that the complainants were entitled to $2,250 
as damages. The Court was not satisfied with his conclusion, and, with- 
out stating the ground of its action, ordered the amount to be reduced to 
$1,800 as damages which the plaintiff should recover, besides costs, and 
$150 fee for the master, sustaining the exceptions to the report. so far as 
it was inconsistent with that decree, and in other respects overruling 
them. 

‘*The action of the court is subject to the same objection as the report 
of the master. The ruling that a royalty was established, as made in 
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the first report, had been repudiated by it, and no evidence of the value 
ot the invention to the defendants was adduced except the conjectural 
estimates stated ; and they furnish no satisfactory basis for any damages, 
much less data, which authorized the specific finding made as to the 
damages for each drill used. Opinions not founded on knowledge were 
of no value. Conclusions from such opimions were at best mere guesses. 
By the decisions rendered a settled rule of law was violated, that actual, 
not speculative, damages must be shown, and by clear and definite proof, 
to warrant a recovery for the infringement of a patent. As was said 
long ago by this court: ‘Actual damages must be calculated, not imag- 
ined; and an arithmetical calculation cannot be made without certain 
data on which to make it.’ New York City v. Ransom, 23 How. 487, 
488. There was no question in this case of damages arising from lost 
sales, or injurious competition, for no machines had been manufactured 
and put on the market by the patentee, or by the complainants, his 
assignees. 

‘* No legal ground being shown for the recovery of specific damages for 
the alleged infringement of the patents, the decree must be reversed, 
and the cause remanded, with directions to enter a decree for the com- 
plainants for nominal damages, and it is so ordered.” 

It is believed that the chief special features which apply to damages 
and profits in patent cases, as distinguished from other suits, are shown 
in the leading cases I have named. Hundreds of decisions may be found 
bearing upon minor points, most of which might as well arise in other 
classes of litigation. Those who are familiar with Sedgwick on Dam- 
ages, and Harris on Damages by Corporations, and Equity Practice on 
Accounting, should be able to apply the right principles to an accounting 
for profits and damages in a patent cause. But they are likely to find 
that it will require the application of some of the nicest distinctions 
known in the practice of the law. J. C. Cayton. 

140 Nassau St., New York City. 

NotTEe.—See also Seymour v. McCormick, 16 How. 480; New York v. Ransom, 23 How. 
487; Burdell v. Denig, 92 U. S. 716; Rubber Co. v. Goodyear, 9 Wall. 788; Mowey 
v. Whitney, 14 Wall. 620; Littlefield v. Perry, 21 Wall. 205; Cawood Patent, 94 
U. S. 695; Thomson v. Wooster, 114 U. S. 104; Gould’s Co. v. Cowing, 105 U. 

3; Garretson v. Clark, 111 U. S. 120; Dobson v. Hartford Co. 114 U. §,; 
Cornely v. Marckwald, 131 U. S. 159; Boesch v. Graff, 133 U. 8S. 697; Covert 
v. Sargent, 38 Fed. Rep. 237; Creamer v. Bowers, 35 Fed. Rep. 206; Welling v. 
La Bau, 35 Fed. Rep. 302; Fay v. Allen, 24 Blatch. 275; Morss v. Union Form Co., 39 
Fed. Rep. 468; MeDonald v. Whitney, 39 Fed. Rep. 466; Hurlburt v. Schillinger, 130 U. 
S. 466; Webster Loom Co. v. Higgins, 39 Fed. Rep. 462; Tomkinson vy. Willets Mnfg. Co., 
34 Fed. Rep. 536: Faulks v. Kamp, 10 Fed. Rep. 675: Roemer v. Simon, 24 Blatch. 396; 
Fischer v. Hayes, 39 Fed. Rep. 613; McMurray v. Emerson, 36 Fed. Rep. 901; Shannon vy, 
Brunner, 33 Fed. Rep. 871. 
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MURDER IN THE UNITED STATES. 


A bulletin lately issued by the Washington Census Office, and pre- 
pared by Mr. F. W. Wines, deals with the statistics of homicide in the 
United States. It appears that in June, 1890, out of 82,329 prisoners 
the number charged with homicide was 7,386, or about 9 per cent. Of 
these, 4,425 were whites, 2,739 negroes, 94 Chinese, 92 Indians, and 
one Japanese. Over 94 per cent. were men, and more than half were 
native born Americans, and about a third of the whole could neither read 
nor write. This latter proportion is chiefly made up of negroes and 
Indians, about half the former and two thirds of the latter being illiter- 
ate. It seems also that the illiteracy amongst the white prisoners is 
three times as great amongst those of foreign birth as amongst the native 
born. Only about three per cent. of the whole have received a higher 
education. More than four-fifths have no trade, and it is curious that 
the homicides of foreign birth have acquired a trade much more gener- 
ally than those that are native born. The bulletin gives in detail the 
main points in the law of homicide, with the varying definitions of the 
crime in the different states and territories, and the different sentences 
authorized by law. These show that the law is in a condition which is 
almost chaotic. The death penalty has been abolished in Rhode 
Island, Michigan and Wisconsin, while in Kansas, though the law allows 
the infliction of death, no date for an execution has been fixed since 
1872, forty-nine prisoners being still left for execution in 1890. There 
were in 1889, 156 executions and 117 lynchings. It is strange that the 
tendency to severity in punishing criminals increases from east to west 
and from north to south, so that the heaviest sentences would be in the 
southwest. The average sentences are greater for men than for women, 
for negroes than for whites, and for Chinamen than for either. Mr. Wines, 
in concluding his report, says that the figures correct certain fallacies 
as to the predisposing causes of crime and the effect of severity of 
punishment on the volume of crime. Ignorance is said to be productive 
of crime, yet 664 per cent. of the prisoners charged with homicide have 
received a certain rudimentary education, and 34 per cent. were well edu- 
cated. Idleness is said to cause crime, yet over 82 per cent. of those 
charged were employed at the time of their arrest; and, as to intem- 
perance, over 20 per cent. of the homicides were total abstainers, rather 
less than 20 per cent. being returned as drunkards. As to the effect of 
severe laws and a rigorous administration of them, Mr. Wines observes 
that, if these repressed crime, there should be less homicide relatively to 
the population in the south central states of the Union, for the percentage 
of sentences over twenty years is greater there than elsewhere, and the 
average sentences are also longer. The western states are almost in the 
same position, “‘ yet the ratio of prisoners charged with homicide to the 
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total population of these divisions is much higher than elsewhere ; it is 
more than double the ratio for the other three divisions taken together.” 
The lowest average sentence is in the North Atlantic division, and the 
ratio of prisoners charged with homicide is smallest here. The propor- 
tion in Rhode Island where the death sentence has been abolished is 
lower than in any other state except Massachusetts. It is frequently 
said that lynching takes place where the law is not executed, and that it 
is designed as a protest against the inefficiency of the courts; but Mr. 
Wines shows that the sections in which there are most executions are 
those in which there are most lynchings, and the largest number of both 
is in the division in which the average sentence for homicide is 
the longest and where the percentage of long sentences is the highest. 
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sketch of Mr. Samuel H. Grey, of Camden, ships, and is specially admired by, because 





N J., whose face delighted so many by rea- | helpful to, all the younger members of the 


son of its great excellence. He was born | bar. A jury always hears him with the 
April 6, 1836. After an ordinary commop- | closest attention, and there is equal interest 
school education, he entered the office of | Manifested by the judges of the Supreme 


Abraham Rrowning, Esq., at the age of sev- | Court or of the Court of Errors when he 


argues before them. He is one of the New 


enteen, and was admitted to the bar at the 
November term, 1857, and as counsellor at | Jersey counsel for the Pennsylvania Rail- 
the February term, 1861. A writer says of | road and much of his practice now is before 
him that his success in the profession ‘‘ was the highest courts in the State. 


PERSONAL, 





immediate and satisfactory.” Five years 





after his appointment as counsellor, he was 


made Prosecutor of the Pleas of Cape May, Mr. Edward q). Keasbey, one of the Edi- 


and served seven years—from 1866 to 1873. tors of this journal, sailed for Europe on the 

In the latter year he was appointed by | 12th of October and expects to return about 

Governor Joel Parker one of the commis- | the Ist of February next. 

INSTALLATION OF MR.JUSTICE 
SHIRAS 


sion of fourteen to frame amendments to 


the State constitution. In April, 1886, he 





was selected to conduct the impeachment of 


State Prison-Keeper Patrick H. Laverty, Mr. George Shiras, Jr., recently appointed 


which he did to conviction. He never held, by President Harrison to fill the vacancy 
nor ran for, office, although an elector in upon the bench of the Supreme Court of the 


1872 on the Grant ticket in this State, United States, entered upon the duties of 


which ticket was then carried in New Jer- | his new office on Monday morning, the 10th 


sey. In 1872 he was tendered, but declined | of October ult.,in the presence of the full 
the Republican nomination for State Sena- | bench. The families of the other justices 


| 
| 
tor, and he also declined the Republican | were well represented. In addition to these 





spectators, the bar contained many lawyers 
and practitioners before the court, who at- 
tended in honor of the new justice. 

The at 12 o'clock 
promptly, when the justices, headed by 
Chief Justice Fuller, filed 
The rear was brought up by Mr. 


court reassembled 


into the court 
room. 
Shiras, attired in his new robe of office, and 
Justice Strong retired, who stopped at the 
clerk’s desk 
accustomed seats on the bench. 

The installation began in the robing room 


while the justices took the 


of the court, where, in the presence of the 
justices and a few attendants, Chief Justice 
Fuller administered to Mr. Shiras the oath 
required by the constitution to be taken by 
all officers of the government. 

After the admission of a few attorneys to 
practice before the court, Chief Justice 
Fuller announced an adjournment until the 
next day, when business would begin. At 1 
o’clock the justices called on the President 
at the White House and formally paid their 
respects to the Chief Magistrate. 

The new robe worn by Justice Shiras 
was of unusually fine silk, and was 
presented to him by the ladies of Allegheny 
county, Pa. 

PARTNERSHIP CHANGES. 

The firm of Barcalow, Pennington & 
Beam has been dissolved by mutual consent. 

Mr. John 8S. Barcalow has opened an office 
in rooms 13 and 14, Paterson Savings Insti- 
tution Building, corner of Market and Main 
streets, Paterson, N. J. 

Mr. William Pennington and Mr. John 
R. Beam have formed a partnership under 
the firm name of Pennington & Beam at 
No. 148 Ellison street, Paterson, N. J. 


BOOK NOTICES. 





A DIGEST OF THE DECISIONS OF THE COURTS 
oF Last REsoRT OF THE SEVERAL STATES 
from the year 1887 to the year 1892, con- 
tained in The American State Reports, 
volume | and 2 inclusive, and of the notes 
therein contained, to which is prefixed an 
alphabetical index to the notes by William 
Mack of the San Francisco Bar. Ban- 
croft-Whitney Co., San Francisco, 1892. 
Perhaps one of the most difficuit labors of 

the law book maker is the preparation of a 

good and practical digest. It is not enough 

that such a work should be an aggregation 
of mere catch-words, but it should be pre- 
pared upon some well considered plan. It 
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should digest and arrange legal decisions as 
well as render them readily accessable. Legal 
principles in the abstract should not be 
stated, but each paragraph should state 
briefly the decision represented by it as 
applied to the fact of the case 

The work of the present volume has been 
carefully done, and it increases largely the 
value of the twenty-four volumes of the 
American State Reports—already issued. 
Many of the old titles have been discarded, 
in the place of which some general title has 
been adopted, and a number of new titles 
have been added, such as Board of Trade, Ele- 
vators, Electric Light Companies and Tele- 
The book 


table of cases reported, an index to the notes 


phone Companies. contains a 


and a digest. So faras we can judge with- 

out an actual use of the book, the work is 

to be much commended. There may be 
faults, but they can hardly be discovered 

without an actual use of the work. It is a 

valuable addition to the reports heretofore 

published, and will no doubt receive a 

hearty welcome. 

LAWYERS Reports, ANNOTATED, Book 
XV. All current cases of general value 
and importance decided in the United 
States, State and Territorial Courts, with 
full annotation by Robert Desty, editor; 
assisted by the reporters, Burdett A. Rich 
and Henry P. Farnham. Lawyers’ Co- 
Operative Publishing Co., Rochester, N. 
Y., 1892. 

The 
valuable 
them may be found notes on the following 
topics, viz: Presumption of negligence from 


volume contains an unusual and 


number of annotations. Among 


occurrence of accidents; Consolidated inter- 
state corporation as domestic corporation of 
one of the states; What constitutes an “ elec- 
tion” of officers as distinguished from an 
“appointment ;” Calling out militia for ser- 
vice; Duty of telegraph company to find 
person addressed; Liability for injuries 
caused by absence of fire escapes on build- 
ings; Rivers and lakes as state boundaries ; 
Making experiments in the presence of the 
jury as a mode of adducing evidence; Right 
to kill dogs; Liability of municipal corpora- 
tions for acts of firemen, and liability of mu- 
nicipal corporations for acts of policemen. 

The cases reported in this volume have 
been selected with a view to the general 
value of the opinion themselves. 

The reissue of decisions published in this 
volume and given at the end of the book 
makes a valuable index-digest to the con- 
tents of this volume. 
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